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STATEMENT OF CLAIM

(concerning the failure of the Government, Ministry of Foreign Affairs, Ministry of Environmental Protection, Ministry of Justice and Prosecutor General of the Republic of Kazakhstan to act, which has led to violations of the rights, freedoms and legally protected interests of citizens)
 
            At the end of September 2005 (date not indicated), a plan of action for the implementation of the decisions taken at the Second Meeting of the Parties to the Aarhus Convention was published on the public discussion site of the Ministry of Environmental Protection (MEP).  After studying the MEP’s plan, the Ecological Society Green Salvation came to the conclusion that it showed that neither the Government nor the MEP nor any other government ministry intended to take decisive measures for the effective implementation of the decisions of the Second Meeting of the Parties to the Aarhus Convention.

On 18 March 1997, the Republic of Kazakhstan passed the Law “On Environmental Impact Assessment”, which requires the Ministry of Environmental Protection to develop Procedures for Taking Public Opinion into Account (Article 15.1(2)). Taking public opinion into account is one of the mandatory conditions of a state environmental impact assessment.

Law of the Republic of Kazakhstan No. 92-P “On the ratification of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters” (Aarhus Convention) was adopted on 23 October 2000. According to article 8 of the Convention, “each Party shall strive to promote effective public participation at an appropriate stage, and while options are still open, during the preparation by public authorities of executive regulations and other generally applicable legally binding rules that may have a significant effect on the environment”.


In accordance with arts. 9.13 and 13 of the Constitutional Law of the Republic of Kazakhstan No. 2688 of 18 December 1995 “On the Government of the Republic of Kazakhstan”, the Government “… develops and implements measures to protect and defend the rights and freedoms of citizens, ensure legality…” and “ensures the enforcement of the laws of the Republic, [and] supervises their implementation by ministries and other central and local executive organs”.


In accordance with arts. 22, 23, 24 and 26 of Decree of the President of the Republic of Kazakhstan No. 2679 of 12 December 1995 “On the Procedure for Concluding, Implementing and Denouncing International Treaties of the Republic of Kazakhstan”, when for the purposes of implementing an international treaty of the Republic of Kazakhstan it is necessary for Parliament to adopt laws or regulations or for the Government to issue a decree, “the interested ministries, state committees and other central executive organs of the Republic of Kazakhstan and, moreover, the state bodies directly subordinate and accountable to the President of the Republic of Kazakhstan, in coordination with the Ministry of Justice of the Republic of Kazakhstan and the Ministry of Foreign Affairs of the Republic of Kazakhstan, shall, under the established procedure, make proposals for the adoption of an appropriate law or regulation to the President of the Republic of Kazakhstan or to the Government of the Republic of Kazakhstan” (art. 26.1).  “The Government of the Republic of Kazakhstan, the corresponding ministries, state committees and other central executive organs of the Republic of Kazakhstan and, moreover, the state bodies directly subordinate and accountable to the President of the Republic of Kazakhstan, competent for matters regulated by international treaties of the Republic of Kazakhstan, shall ensure the fulfilment of the obligations assumed by Kazakhstan under the treaty, and supervise the exercise of Kazakhstan’s rights under the treaty and the fulfilment by the other parties of their treaty obligations” (art. 22). “The Ministry of Foreign Affairs shall be responsible for the general supervision of the implementation of the international treaties of the Republic of Kazakhstan” (art. 23).
       

In defiance of the clear instructions in the Aarhus Convention regarding the need to develop provisions regulating public access to decision-making, and the provisions of the Law of the Republic of Kazakhstan “On Environmental Impact Assessment” concerning the development of Procedures for Taking Public Opinion into Account, the Ministry of Environmental Protection of the Republic of Kazakhstan has not developed any such procedures to date.

            The Government of the Republic of Kazakhstan did not ensure or supervise compliance with the Law “On Environmental Impact Assessment” and the provisions of the Aarhus Convention by ministries and other central and local executive organs, and the Ministry of Foreign Affairs did not exercise general supervision over the implementation of an international agreement (the Aarhus Convention).

  On 28 February 2004, the Ministry of Environmental Protection issued Order No. 68-P approving the “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation”.

  On 31 March 2004, the Ministry of Justice registered the Instructions as a “normative legal act”in the government register under No. 2779.  Upon approval by the Deputy-Minister of Environmental Protection, Zh. Bekzhanov (No.3-2-1-6/882-1, 6 May 2005), the Instructions were confirmed and registered with the Ministry of Justice for the application in Kazakhstan of Annex 1, point 20 of the Aarhus Convention.  The Instructions were developed on the basis of Article 15.1(2) of the Law “On Environmental Impact Assessment”.  “In accordance with these Instructions, the taking of public opinion into account shall be ensured by public participation in the preparation and discussion of EIA materials and organized by the client”. Mr. Zh. Bekzhanov confirms that “the Republic of Kazakhstan currently has legally binding public participation procedures”.

Thus, the Deputy-Minister identifies the taking of public opinion into account with public participation in the preparation and discussion of EIA materials. This interpretation of the law perfectly suits both the clients and the MEP. As a result, taking public opinion into account and public participation in the decision-making process are reduced to a mere formality, which is inconsistent with the requirements of the Aarhus Convention.


By allowing such an arbitrary interpretation of the law, the officials of the MEP and its services objectively facilitated unlawful construction, the confiscation of land, the felling of plantations, the pollution of the soil and waters, the installation of illegal car parks, etc.  All this led to numerous petitions and complaints from citizens of the city of Almaty.


An obvious example is the unlawful siting of a high-voltage 110-kV power transmission line in the Mountain Giant district and the MVD settlement. The Ecological Society Green Salvation and the local residents repeatedly petitioned the Ministry of Environmental Protection. the Government of the Republic of Kazakhstan and the Prosecutor General regarding the unlawfulness of the conclusions of the state environmental impact assessment of the 100-kV overhead transmission line project. The assessment was made without taking into account the opinion of the local population, which was directly affected by this economic activity. Despite all this the project was approved.


In its letters the Ecological Society pointed out that in art. 15 “Requirements relating to documentation submitted for state environmental impact assessment” of the Law “On Environmental Impact Assessment” it is stated that “among the documentation submitted for state environmental impact assessment the client must include: … the results of taking public opinion into account under the procedure established by the Central Executive Organ of the Republic of Kazakhstan in the sphere of environmental protection”. The Ecological Society also stressed that according to art. 36 of the Law “Obligations of clients with respect to documentation subject to environmental assessment”, “the client must” … “take decisions relating to the subsequent realization of the object of assessment with account for public opinion”.


The Government forwarded our communications to the Ministry of Environmental Protection which, in its turn, gave replies similar to the above-mentioned letter from Deputy-Minister Zh. Bekzhanov. The Office of the Prosecutor General, in violation of Order of the Prosecutor General of the Republic of Kazakhstan No.80 of 28 April 2001 “On the administration of the international relations of the Office of the Prosecutor General”, failed to ensure oversight of the implementation of the provisions of the Aarhus Convention and the Law of the Republic of Kazakhstan “On Environmental Impact Assessment”. Moreover, in the replies which the Ecological Society received from the Office of the Prosecutor General (No. 8/661-OR of 28.12.04, No. 7-4803.10-04 of 18.02.05, No. 7-7725-05 of 16.05.05, and No. 7-1599-05 of 07.09.05) it is stated that the “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” “fully regulate the procedure for taking public opinion into account”, which is inconsistent with art. 37 of the Instructions. The Office of the Prosecutor General failed to recognize the fact that the rights of the citizens of the Mountain Giant district and the MVD settlement in the city of Almaty to an adequate environment have been infringed. Moreover, the Office of the Prosecutor General did not even begin to verify the facts documented in Green Salvation’s letters regarding the failure of the Ministry of Environmental Protection to act, and did not question the reliability of the information supplied by the Ministry.


Thus, the Government, the MEP and the Prosecutor General’s Office not only failed to facilitate the restoration of the state of legality disturbed by the siting and construction of a 110-kV overhead power line in a densely populated district of the city of Almaty, but actually aggravated the situation.


The time-frame for the development of regulations whose adoption is contingent upon a specific legislative act is established by the competent authorities. According to art. 40-3 of Government Decree No. 156 of 23 February 1999 “On the Rules of Procedure of the Government of the Republic of Kazakhstan”, “within one month of the entry into force (enforcement) of the legislative act, the State organ-developer of the draft …shall submit to the Government a…draft resolution … providing for the designation of the State organ …as the executive entity … responsible for developing the draft normative legal acts whose adoption is contingent upon the legislative act in question, with the establishment of time-frames for implementation and instructions for bringing the existing legislation into conformity therewith”.  

 
  So far, however, the Ministry of Environmental Protection has not begun to implement the requirements of Article 15.1 of the Law “On Environmental Impact Assessment”, i.e. to develop procedures for taking public opinion and the requirements of the Aarhus Convention into account and, moreover, in violation of the Constitutional Law of the Republic of Kazakhstan “On the Government of the Republic of Kazakhstan” (No. 2688 of 18 December 1995, Article 13.2 and Article 14.1), the Government has not ensured the implementation by the Ministry of this law and an international agreement (the Aarhus Convention).

            According to the Ministry of Environmental Protection, the “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation,” which it developed, are regulations governing the procedure for taking public opinion into account.  However, in paragraph 37 of the Instructions it is stated that “…consideration of public opinion is ensured…under the procedures established by the existing legislation…”, but no references to specific laws are given, because there are no such norms in the existing legislation of the Republic of Kazakhstan.


This means that these Instructions do not regulate public participation in the decision-making process. They only regulate one of the forms of expression of public opinion, not the taking of public opinion into account in decision-making.


In the Instructions it is stated that the public has the right to transmit its opinions and wishes to the representatives of the client and the developers of the EIA  and to participate in the discussion of the EIA. In the opinion of the MEP, this guarantees that public opinion will be taken into account. However, the exchange of information and participation in discussions cannot be equated with participation in the decision-making process, particularly as paragraph 38 of the Instructions states that “taking into account public opinion in the documentation being developed”, not in the decision-making, is possible “if soundly based on the laws and regulations of the Republic of Kazakhstan”.


The Instructions do not indicate who is competent to determine whether there is sound justification consistent with the legislation, how this is to be documented or how the public can prove its case, including judicially. The Instructions do not prohibit engaging in an economic activity without taking public opinion into account or, at least, without document-based justification for rejecting the demands of the public.


The Instructions do not explain how a citizen can exercise the right to put a  stop to an economic or other activity that is harming his health or the environment
on the basis of the right to live in an adequate environment (Law of the Republic of Kazakhstan “On Environmental Protection”, art. 5.1).


This right is consistent with the right of citizens to participate in government (Constitution of the Republic of Kazakhstan, art. 33.1). Moreover, art. 3 of the Law of the Republic of Kazakhstan “On the Civil Service” establishes the “precedence of the rights, freedoms and legal interests of citizens over the interests of the state”. Thus, the Instructions have nothing new to say with regard to the question of taking public opinion into account.


The Instructions do not give any clear definitions of the terms “public” and “population”. This is important for determining who has the right to participate in the discussion of a planned economic or other activity and sign minutes, in accordance with paragraph 47 of the Instructions. In Kazakhstan, there have been cases of involvement as the “public” of persons not affected by the planned activity but, for various reasons, having a clear interest in the implementation of the projects under discussion. Therefore the Instructions should establish the priority of the interests of the population affected by the planned activity. Its opinion and that of the representatives of non-governmental environmental and human rights organizations should be taken into account first.


According to paragraph 41 of the Instructions, “For small businesses with a minor environmental impact, whose safety zone does not exceed 100 metres, located close to or directly in residential areas (garages, car parks, filling stations, small bakeries, breweries, etc.) it is necessary to inform only the population whose interests will be affected”. This is inconsistent with the Law “On Architectural, Town-Planning and Building Activity in the Republic of Kazakhstan”, since art. 49.3 prohibits the siting in a residential (built-up) area of any objects requiring the organization of a safety zone, regardless of their size.


The Instructions restrict the opportunities for the public to obtain information by citing its confidentiality. This is inconsistent with art. 4(4)(A) of the Aarhus Convention  which states: “A  request for environmental information may be refused if the disclosure would adversely affect the confidentiality of the proceedings of public authorities, where such confidentiality is provided for under national law”. According to art. 17 of Law of the Republic of Kazakhstan No. 349-1 of 15 March 1999 “On State Secrets”:


“1. The following information shall not be subject to classification as secret:


… (2) information concerning the state of the environment, public health, sanitation, demography, education, culture, agriculture and criminality;


… (4) information concerning facts relating to the violation of a citizen’s rights and freedoms …”


The Instructions were drafted without involving in their discussion the broader environmental community, even though its rights are directly and materially affected. The instructions were not published in any of the media until 26 August 2005, which meant that the public were denied access to them. The Instructions do not regulate either the procedure for taking public opinion into account or public access to the decision-making process. This violates the rights, freedoms and lawful interests of citizens, thereby obliging the Government to take specific measures to implement the provisions of the Law “On Environmental Impact Assessment" and the Aarhus Convention.


According to Law of the Republic of Kazakhstan No. 213-1 of 24 March 1998 “On Normative Legal Acts”, a “normative legal act is an official document, in writing and in established form, a document approved … by the competent state organ or official, establishing legal rules or amending, terminating or suspending their effect” (art. 1).*  Before state registration with the Ministry of Justice, the Instructions should have undergone an environmental impact assessment in accordance with the Law “On Normative Legal Acts” (art. 22), an appraisal for conformity with the State database of laws and regulations of the Republic of Kazakhstan (art. 1.12), and a legal appraisal in accordance with Decree of the Government of the Republic of Kazakhstan No. 1278 of 12 December 1998 “On Approval of the Rules of State Registration of Normative Legal Acts of the Central Executive State Organs” (art. 11).


In accordance with the “Guidelines on the Conduct of Legal Appraisals of Draft Normative Legal Acts”, approved by the Deputy-Minister of Justice of the Republic of Kazakhstan on 19 March 2000, the quality of a legal appraisal of such drafts depends to a considerable extent on its completeness, which presupposes checking the drafts for conformity with the Constitution and other higher-ranking laws and regulations, for correlation with laws and regulations of the same rank and an examination from the standpoint of “common sense”, while a check should also be made to ensure the conformity of the drafts with the ratified treaties of the Republic of Kazakhstan and with other international obligations of the Republic - depending on the ranking of the act by which a particular international treaty was approved. In conducting a legal appraisal of draft normative legal acts the provisions of acts already in force governing social relations in the same field must be taken into account.


According to the Law “On Normative Legal Acts” (art. 36.6), “a mandatory condition for the entry into force of normative legal acts concerning the rights, freedoms and obligations of citizens is their official publication”. On 14 July 2005 (date of the decision of the Court of the City of Astana) the Instructions had not been published in the SMI. 


All this indicates that the Ministry of Justice either did not carry out all the above-mentioned appraisals or the Instructions were only formally appraised. The result was the recording in the state register of regulations in many respects inconsistent with the national legislation and the Aarhus Convention. Thus, the Ministry of Justice violated art. 19 “Rules on the State registration of normative legal acts” which states that “if an act infringes upon the rights and freedoms of citizens established by law or is inconsistent with higher-ranking acts, that act may not be registered”.


The Ministry of Justice ignored the requirements of the legislation of the Republic of Kazakhstan and registered the Instructions in the state register as regulations. Indeed, the Ministry of Justice of the Republic of Kazakhstan “legalized” the infringement of the rights and lawful interests of citizens with respect to public participation in decision-making and the taking of public opinion into account in environmental matters, which allowed the Ministry of Environmental Protection to oblige business entities to use Instructions with no legal validity as a legal document in decision-making, without taking public opinion into account.


According to arts. 11 and 13 on “Rules for the State registration of normative legal acts”, the state registration of acts of the central executive and other central state organs, whether or not they form part of the Government of the Republic of Kazakhstan, includes a legal appraisal of conformity with the legislation of the Republic of Kazakhstan; the taking of a decision on the need for state registration of the act in question; and the approval of the act. Nevertheless, the regulations were registered by the Ministry of Justice.


In their replies to the Ecological Society Green Salvation’s inquiries, the Government, the Ministry of Environmental Protection and the Ministry of Justice arbitrarily interpreted the legislation of the Republic of Kazakhstan. This was one of the reasons why the Ecological Society was forced to bring an action to have the “Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation”, issued by the Ministry of Environmental Protection, ruled invalid and inconsistent with the legislation.


On 14 July 2005, the Court of the City of Astana examined Green Salvation’s claims and concluded that the Instructions, which the MEP considered to be a normative legal act and which had been registered as such by the Ministry of Justice, were invalid since they had not been published. Only on 26 August 2005 were the Instructions printed in the “Law Gazette”, without any changes. 


The Government of the Republic of Kazakhstan did not supervise the observance by the MEP of the requirements of the Law “On Environmental Impact Assessment” or the provisions of the Aarhus Convention, did not duly respond to the letters from the Ecological Society, the complaints of citizens or the questions of MPs, that is, it failed to act. This led to a violation of the law by various public authorities.

The lack of Procedures for Taking Public Opinion into Account and a mechanism for public participation in decision-making during the construction of a 110-kV overhead power line led to gross violations of the rights of residents in the Mountain Giant district and the MVD settlement of Almaty.  Having received no proper response from the Government, ministries and other public authorities, in 2004, Green Salvation appealed to the Compliance Committee of the Aarhus Convention, ratified by Kazakhstan in 2000.

On 26 May 2005, the Second Meeting of the Parties to the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters was held in Almaty. The meeting adopted a decision on “Compliance by Kazakhstan with its Obligations under the Aarhus Convention” in which it is stated that the Government of the Republic of Kazakhstan:

- “did not comply fully with article 6, paragraph 1 (a) and annex I, paragraph 20, of the Convention and, in connection with this, article 6, paragraphs 2, 3, 4, 7 and 8; …

- by having failed to ensure that bodies performing public functions implement the provisions of article 4, paragraphs 1 and 2, of the Convention, was not in compliance with that article; …
- the lack of clear regulation and guidance with regard to the obligations of bodies performing public functions to provide information to the public and with regard to the implementation of article 9, paragraph 1, constitutes non-compliance with the obligations established in article 3, paragraph 1, of the Convention”.

In this connection, the Government of Kazakhstan was recommended to;

- “adopt and implement regulations setting out more precise public participation procedures covering the full range of activities subject to article 6 of the Convention, without in any way reducing existing rights of public participation;

- ensure that public authorities at all levels, including the municipal level, are fully aware of their obligations to facilitate public participation; and

- consider introducing stronger measures to prevent any construction work going ahead prior to the completion of the corresponding permitting process with the required level of public participation; …

- submit a report to the meeting of the Parties, through the Compliance Committee, no less than four months before the third meeting of the Parties on the measures taken to implement the recommendations …”
 

Thus, the international community confirmed the non-implementation by the Government of the Republic of Kazakhstan of the provisions of the international and domestic legislation, i.e., recognized the lack of supervision by the Government of the activities of the Ministry of Environmental Protection. The failure of the Government to act led to the violation of the rights of citizens of the Republic of Kazakhstan with respect to participation in decision-making. The taking into account of public opinion in environmental matters has not been ensured, and a 100-kV overhead power line has been unlawfully sited and built in a densely populated district of the city of Almaty. This has created a real threat to people’s life and health, as well as to the integrity of their property. A favourable environmental impact assessment of the project to build an overhead power line should have taken into account all the requirements of the Law “On Environmental Impact Assessment” and the building standards and regulations prohibiting the siting of 110-kV overhead lines in built-up and residential areas. But it did not. Nor was there compliance with the requirement of the Aarhus Convention to the effect that “each party shall ensure that in the decision due account is taken of the outcome of the public participation”. During the siting and construction of the 110-kV power line no one took any interest in the opinions of the residents of the Mountain Giant district or MVD settlement directly affected by the line.


In the case of the construction of the 110-kV power line, the Government and the MEP gave a clear demonstration of their unwillingness to take action to solve environmental problems and ensure the environmental safety of the population of the city of Almaty. After revoking the first environmental impact assessment, the Ministry of Environmental Protection, instead of taking an independent decision, in accordance with the “Procedure for sharing powers between the central executive organ of state environmental assessment - the Environmental Protection Committee - and the regional (municipal) administrations in conducting an environmental assessment”, approved by the Chairman of the Environmental Protection Committee on 20 April 2000, allowed AGTUOOS to carry out a repeat environmental assessment, as a result of which the 110-kV power line project was “agreed”, with clear infringements of citizens’ rights.


This attitude of members of the Government, senior ministry officials and the Prosecutor General’s Office to their own direct obligations is causing the public to view their activities with distrust.


Therefore, guided by arts. 279-282 of the Code of Civil Procedure of the Republic of Kazakhstan and Law of the Republic of Kazakhstan No. 453-I of 23 July 1000 “On the Civil Service”,

        WE REQUEST THE COURT:

            1.  To recognize as an omission the failure of the Government and the Prime Minister to ensure compliance with an international agreement (the Aarhus Convention) and to supervise the activities of the Ministry of Environmental Protection with respect to the implementation of the laws of the Republic of Kazakhstan and the requirements of the Aarhus Convention.

            2.  To recognize as an omission the failure of the Ministry of Environmental Protection to adopt regulations that ensure public participation in decision-making and account for public opinion in environmental matters.


3.  To find unlawful and hence invalid the actions of the Ministry of Justice in registering the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” as a “normative legal act” without a legal appraisal.


4.  To find unlawful the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” approved by order of the Minister of Environmental Protection.


5.  To recognize as an omission the failure of the Ministry of Foreign Affairs to supervise the implementation of the provisions of an international agreement (the Aarhus Convention).
 
            6. To recognize as an omission the failure of the Prosecutor General’s Office to oversee the legality of the conclusion, implementation and denunciation of an international agreement (the Aarhus Convention); and to take measures to restore the legal interests and rights of citizens, the violation of which was recognized by the Aarhus Convention Compliance Committee and the Second Meeting of the Parties to the Convention.


7.  To require the Government to implement and supervise the implementation by all public authorities of the international obligations assumed by the Republic of Kazakhstan under the Aarhus Convention.
 
            8.  To require the Government and the Ministry of Environmental Protection to restore the infringed rights of citizens by closing down and dismantling the 110-kV high-voltage power transmission line in the Mountain Giant district and MVD settlement (Almaty).

  9.  To require the Government and the Ministry of Environmental Protection to publish in the mass media all of the materials of the Second Meeting of the Parties concerning Kazakhstan’s compliance with the Aarhus Convention, and in particular Decision II/5: General Issues of Examining Compliance; Decision II/5a: Compliance by Kazakhstan with its Obligations under the Aarhus Convention; Aarhus Convention Compliance Committee Decision regarding Communication ACCC/C/2004/02 (concerning the construction of a high-voltage power line in the Mountain Giant district and the MVD settlement of Almaty).


10.  To require the Government and the Ministry of Environmental Protection to hold an expanded meeting with the participation of the Prime Minister, the authorized representatives of the Ministry of Environmental Protection, the Ministry of Foreign Affairs, the Ministry of Justice, the Prosecutor General’s Office and the Supreme Court for the purpose of:

· analyzing the reasons for the violation of the provisions of the Aarhus Convention in the Republic of Kazakhstan;

· developing strategic measures to implement the decisions of the Second Meeting of the Parties and ensure strict compliance with the provisions of the Aarhus Convention.


11. To require the Government and the Ministry of Environmental Protection to implement the requirements of art. 15 of the Law of the Republic of Kazakhstan “On Environmental Impact Assessment” and art. 3 of the Aarhus Convention, namely, to develop and approve a procedure for taking public opinion into account in environmental matters and rules for public participation in environmental decision-making.


12. To require the Government and the Ministry of Environmental Protection to ensure full account for public opinion in environmental matters and effective public participation in environmental decision-making.


13. To require the Government to instruct the Ministry of Environmental Protection to check the environmental impact statements relating to construction projects in the Republic of Kazakhstan for the purpose of detecting assessments carried out without taking public opinion into account and in violation of the rights of citizens to participate in environmental decision-making. To require the Ministry of Environmental Protection to take the appropriate measures with respect to any violations revealed.


14. To require the Government and the Ministry of Environmental Protection to ensure that the organization of construction works is strictly supervised and not to allow any construction works to begin until all the permits have been issued, including without full account for public opinion and public participation in environmental decision-making.


15.  In accordance with art. 107 CCP RK, to order the Ministry of Environmental Protection to pay the court costs incurred by ES Green Salvation in bringing this action, in accordance with the documents submitted.

ATTACHMENT: A list of the documents cited (80 pp).

S. Kuratov,

Chairman

12 November 2005 

Attachment No. 2

COPY

DETERMINATION

15 November 2005

Astana


This day, 15 November 2005, Judge of the Saryarkinsk District Court of the City of Astana A. D. Balagumarova, having considered the statement of claim of the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club concerning omissions on the part of the Government of the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan leading to violation of the rights, freedoms and legally protected interests of citizens,

HAS ESTABLISHED that:


The Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club have brought an action against the Government, the Ministry of Foreign Affairs, the Ministry of Environmental Protection, the Ministry of Justice and the Prosecutor General of the Republic of Kazakhstan for omissions leading to violations of the rights, freedoms and legally protected interests of citizens.


In accordance with art. 30.1 CCP RK, the special interdistrict commercial courts hear civil cases in property and non-property disputes, the parties to which are citizens engaged in entrepreneurial activities, without incorporation, or legal persons, with the exception of the cases referred to in art. 28.1(2),(3) and (4), art. 28.2, and art.29 of the Code.


In conformity with paragraph 10 of Normative Resolution of the Supreme Court of the Republic of Kazakhstan No. 10 of 19 December 2003 “On the application by the courts of the legislation on the challenging of decisions and actions (omissions) of state bodies, local authorities, voluntary associations, organizations, officials and public servants”, cases concerning the challenging by citizens engaged in entrepreneurial activities, without incorporation, or legal persons of the decisions and actions of state bodies and local authorities vested with the rights of legal persons fall under the jurisdiction of the special interdistrict commercial courts.


In accordance with art. 154.1(2) CCP RK, the judge must return the statement of claim if the case does not fall within the jurisdiction of the court.


In these circumstances, the court finds it necessary to return the statement of claim and recommends that the claimant seek redress in the Special Interdistrict Commercial Court of the City of Astana.


On the basis of the above, guided by arts. 154, 251, and 252 CCP RK, the court

HAS DETERMINED:

To return the statement of claim of the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club concerning omissions on the part of the Government of the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan leading to violation of the rights, freedoms and legally protected interests of citizens, together with all the accompanying documents.


A  private appeal or protest against the determination may be lodged in the Court of the City of Astana within 10 days.


The determination of the court was recorded on a LG Studioworks 500E computer and printed on an HP LaserJet 1005 series printer in 1 original copy.


Judge A. Balagumarova

True copy

Judge A. Balagumarova

Attachment No. 3

DETERMINATION

concerning the return of statements of claim

1 December 2005 







Astana


Judge of the Special Interdistrict Commercial Court of the City of Astana B. T. Buleuliev, having considered the statement of claim of the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club concerning omissions on the part of the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan leading to violation of the rights, freedoms and legally protected interests of citizens,

HAS ESTABLISHED that:


The above-mentioned statement of claim has been received by the court.


By virtue of art. 30.1 CCP, the special interdistrict commercial courts hear civil cases in property and non-property disputes, the parties to which are citizens engaged in entrepreneurial activities, without incorporation, or legal persons, with the exception of the cases referred to in art. 28.1(2),(3) and (4), art. 28.2, and art.29 of the Code.


It is clear from the statement of claim that an official, the Prime Minister of the Republic of Kazakhstan, is a co-defendant.


Under art. 44.3 of the Constitution of the Republic of Kazakhstan, the President of the Republic of Kazakhstan, with the agreement of Parliament, appoints and dismisses the Prime Minister of the Republic of Kazakhstan; consequently, the Prime Minister of the Republic of Kazakhstan is an official and, accordingly, not a citizen engaged in entrepreneurial activities, without incorporation, or a legal person.


Accordingly, this civil case does not fall within the jurisdiction of the Special Interdistrict Commercial Court of the City of Astana, but within that of the court of general jurisdiction of the residence of the defendant.


By virtue of art.154.1(2) CCP the judge must return statements of claim if the case does not fall within the jurisdiction of the court.


On the basis of the above and guided by art. 154.1(2) CCP, the court:

HAS DETERMINED:

To return to the claimant the statement of claim of the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club concerning omissions on the part of the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan leading to violation of the rights, freedoms and legally protected interests of citizens, together with all the accompanying documents.


To explain that under art. 155.3 CCP RK the return of the statement of claim does not prevent redress from being sought in the court of general jurisdiction of the place of residence of the defendant.  


A  private appeal or protest against the determination may be lodged in the Court of the City of Astana through the Special Interdistrict Commercial Court of the City of Astana within 10 days.

Judge 








B. T. Buleuliev

Date of delivery: 1.12.2005
 

Attachment No. 4

DETERMINATION

15 December 2005

Astana


Judge of the Court of the City of Astana M. R. Zhapina, having considered the complaint by the Ecological Society Green Salvation concerning the determination of jurisdiction,

HAS ESTABLISHED that:


The Ecological Society Green Salvation brought an action against the Government of the Republic of Kazakhstan, the Ministry of Foreign Affairs, the Ministry of Justice, the Ministry of Environmental Protection and the Prosecutor General to have their omissions ruled unlawful.


By determination of the Saryarkinsk District Court of the City of Astana of 15 November 2005 the statement of claim were returned on the grounds that the dispute did not fall within the jurisdiction of the District Court.


By determination of the Special Interdistrict Commercial Court of the City of Astana of 1 December 2005 the statement of claim were again returned to the claimant on the grounds that the Special Court lacked jurisdiction.


 Having studied the record, I consider that this case should be heard by the Special Commercial Court for the following reasons:


By virtue of art. 30.1 CCP, the special interdistrict commercial courts hear civil cases in property and non-property disputes, the parties to which are citizens engaged in entrepreneurial activities, without incorporation, or legal persons, with the exception of the cases of jurisdiction referred to in arts. 28 and 29 CCP.


It is clear from the statement of claim that the claimant is complaining about the omissions of legal persons which, it alleges, have led to violation of the rights, freedoms and legally protected interests of citizens.


According to paragraph 10 of the Normative Resolution of the Supreme Court “On the application by the courts of the legislation on the challenging of decisions and actions (omissions) of state bodies, local authorities, voluntary associations, organizations, officials and public servants”, cases concerning the challenging of the decisions and acts of state bodies by legal persons fall under the jurisdiction of the special interdistrict commercial courts.


Guided by art. 36.4 CCP RK, the court

HAS DETERMINED:


To refer the statement of claim of the Ecological Society Green Salvation challenging the omissions of state bodies to the Special Interdistrict Commercial Court of the City of Astana, which has jurisdiction.


The determination is not subject to appeal or protest.


Judge







M. R. Zhapina

Attachment No. 5

COPY

DETERMINATION

 14 January 2006






Astana

Judge of the Special Interdistrict Commercial Court of the City of Astana N. Zh. Mukhametkaliev, having considered the statement of claim filed by the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan, D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan concerning the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law of the Republic of Kazakhstan No. 92-P of 23 October 2000) and the recognition of their omissions as unlawful, the requiring of these state bodies and officials to comply with the law and international obligations in environmental matters, and the recovery of the stamp duty paid in bringing the action,

HAS ESTABLISHED that:

The claimants the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club brought an action in the Special Interdistrict Commercial Court of the City of Astana against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan requesting the court:

1.  To recognize as omissions the failure of the Government and the Prime Minister to ensure compliance with an international agreement (the Aarhus Convention) and to supervise the activities of the Ministry of Environmental Protection with respect to the implementation of the laws of the Republic of Kazakhstan and the requirements of the Aarhus Convention.

            2.  To recognize as omissions the failure of the Ministry of Environmental Protection to adopt regulations that ensure public participation in decision-making and account for public opinion in environmental matters.


3.  To find unlawful and hence invalid the actions of the Ministry of Justice in registering the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” as a normative legal act without a legal appraisal.


4.  To find unlawful the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” approved by order of the Minister of Environmental Protection.


5.  To recognize as omissions the failure of the Ministry of Foreign Affairs to supervise the implementation of the provisions of an international agreement (the Aarhus Convention).
             6. To recognize as omissions the failure of the Prosecutor General’s Office to oversee the legality of the conclusion, implementation and denunciation of an international agreement (the Aarhus Convention); and to take measures to restore the legal interests and rights of citizens, the violation of which was recognized by the Aarhus Convention Compliance Committee and the Second Meeting of the Parties to the Convention.


7.  To require the Government to implement and supervise the implementation by all public authorities of the international obligations assumed by the Republic of Kazakhstan under the Aarhus Convention.
             8.  To require the Government and the Ministry of Environmental Protection to restore the infringed rights of citizens by closing down and dismantling the 110-kV high-voltage power transmission line in the Mountain Giant district and MVD settlement (Almaty).

  9.  To require the Government and the Ministry of Environmental Protection to publish in the mass media all of the materials of the Second Meeting of the Parties concerning Kazakhstan’s compliance with the Aarhus Convention, and in particular Decision II/5: General Issues of Examining Compliance; Decision II/5a: Compliance by Kazakhstan with its Obligations under the Aarhus Convention; Aarhus Convention Compliance Committee Decision regarding Communication ACCC/C/2004/02 (concerning the construction of a high-voltage power line in the Mountain Giant district and the MVD settlement of Almaty).


10.  To require the Government and the Ministry of Environmental Protection to hold an expanded meeting with the participation of the Prime Minister, the authorized representatives of the Ministry of Environmental Protection, the Ministry of Foreign Affairs, the Ministry of Justice, the Prosecutor General’s Office and the Supreme Court for the purpose of:

· analyzing the reasons for the violation of the provisions of the Aarhus Convention in the Republic of Kazakhstan;

· developing strategic measures to implement the decisions of the Second Meeting of the Parties and ensure strict compliance with the provisions of the Aarhus Convention.


11. To require the Government and the Ministry of Environmental Protection to implement the requirements of art. 15 of the Law of the Republic of Kazakhstan “On Environmental Impact Assessment” and art. 3 of the Aarhus Convention, namely, to develop and approve a procedure for taking public opinion into account in environmental matters and rules for public participation in environmental decision-making.


12. To require the Government and the Ministry of Environmental Protection to ensure full account for public opinion  in environmental matters and effective public participation in environmental decision-making.


13. To require the Government to instruct the Ministry of Environmental Protection to check the environmental impact statements relating to construction projects in the Republic of Kazakhstan for the purpose of detecting assessments carried out without taking public opinion into account and in violation of the rights of citizens to participate in environmental decision-making. To require the Ministry of Environmental Protection to take the appropriate measures with respect to any violations revealed.


14. To require the Government and the Ministry of Environmental Protection to ensure that the organization of construction works is strictly supervised and not to allow any construction works to begin until all the permits have been issued, including without full account for public opinion and public participation in environmental decision-making.


15.  In accordance with art. 107 CCP RK, to order the Ministry of Environmental Protection to pay the court costs incurred by ES Green Salvation in bringing this action in accordance with the documents submitted.


Under art. 153.1(1) CCP, the judge must refuse to admit a statement of claim if it is not subject to consideration and disposition under the civil justice procedure.


The list of appealable decisions and actions (or omissions) of state bodies that can be challenged in court, as set out in art. 279 CCP, is exhaustive and not subject to broad interpretation.


From the statement of claim it is clear that the claims of the claimant are inconsistent with this list since they are concerned with the implementation of international agreements, in particular the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law of the Republic of Kazakhstan No.92-P of 23 October 2000).


On the basis of the above, I consider that the aforesaid statement of claim filed by the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club should not be considered and disposed of under the civil justice procedure and is inadmissible.


Guided by art. 153 CCP, the court;

HAS DETERMINED:

Not to admit the statement of claim filed by the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan, D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan concerning the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law of the Republic of Kazakhstan No. 92-P of 23 October 2000) and the recognition of their omissions as unlawful, the requiring of these state bodies and officials to respect the law and international obligations in environmental matters, and the recovery of the stamp duty paid in bringing the action.

The determination may be appealed or protested within ten days in the Court of the City of Astana through the Special Interdistrict Commercial Court of the City of Astana.

Judge
N. Zh. Mukhametkaliev

Copy (1 sheet)

Certified true copy

Judge   N. Zh. Mukhametkaliev
Attachment No. 6

Judge: N. Zh. Mukhametkaliev

Reporter: M. R. Zhapina 

RESOLUTION No. 2a-194

20 February 2006







Astana


The Civil Chamber of the Court of the City of Astana, composed of Presiding Judge M. R. Zhapina and Judges G. S. Kinzhebaeva and D. K. Kurmanova, with the participation of the Public Prosecutor E. D. Kustavletova, having considered in session the documents in the private appeal against the determination of the Special Interdistrict Commercial Court of the City of Astana of 14 January 2006,

HAS ESTABLISHED that:

The Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club filed a statement of claim against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan, D. K. Akhmetov, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan for omissions in implementing the provisions of the Aarhus Convention in the Republic of Kazakhstan.

By determination of 14 January 2006 the Special Interdistrict Commercial Court of the City of Astana refused to admit this statement of claim.

The private appeal requests that the determination of the court be annulled since the action was brought for violation of the rights of citizens to an adequate living environment enshrined in the national legislation and the Aarhus Convention.


Having heard the reporter, the explanations of the representatives of the defendant, S. G. Kuratov and S. F. Katorch (powers of 12.05.2005 and 04.06.2004), and the opinion of the Public Prosecutor, who considers that the determination should be upheld, the Chamber finds that the determination of the court should be upheld, on the following grounds:


The statements of claim challenging decisions and actions (omissions) of state bodies, organizations and persons referred to in art. 278.1 CCP must be formulated in accordance with the requirements of arts. 150 and 151 CCP.


The statement of claim filed by the Ecological Society does not conform in either form or content with these requirements of procedural law. Thus, the essence of the violation or threat of violation of rights, freedoms and lawful interests of subjects is not specifically reflected in the statement of claim and therefore, as only violated rights and interests are judicially protected, the court was correct in ordering that the statement of claim be returned.


Moreover, under the Chapter 27 CCP procedure, decisions and actions (omissions) of state bodies may be challenged in court within the time-limits laid down, subject to fulfilment of the set of conditions listed in art. 279 CCP, and this provision is not subject to broad interpretation.


 Thus, the determination of the court was made in accordance with the requirements of the law and the Chamber can see no reason why it should be annulled.


Guided by art. 344 CCP, the Chamber:

HAS RESOLVED:


To uphold the determination of the Special Interdistrict Commercial Court of the City of Astana of 14 January 2006 and not to allow the private appeal.


Presiding Judge:

M. Zhapina


Judges:


G. Kinzhebaeva







D. Kurmanova

Attachment No. 7

RESOLUTION No. 2N-390

Refusal to initiate review proceedings

2 May 2006









Astana


The Review Chamber of the Court of the City of Astana, composed of Judges K. G. Baimenova, A. F. Boretskaya and S. S. Tasybaeva, having previously considered in court session the application for judicial review filed by the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan concerning the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law of the Republic of Kazakhstan No. 92-P of 23 October 2000) and the recognition of their omissions as unlawful, the requiring of these state bodies and officials to respect the law and international obligations in environmental matters, the subject of the determination of the Special Interdistrict Commercial Court of the City of Astana of 14 January 2006 and the resolution of the Civil Chamber of the Court of the City of Astana of 28 February 2006,

HAS ESTABLISHED that:


By determination of 14 January 2006 the Special Interdistrict Commercial Court of the City of Astana refused to admit the statement of claim.


By resolution of 28 February 2006 the Civil Chamber of the Court of the City of Astana upheld that determination and dismissed the private appeal.


In the application for review the applicant requests that the existing judicial decisions be annulled as unsound and the case be referred to the court for consideration on the merits, noting that the action was brought for violation of the rights of citizens to an adequate living environment enshrined in the national legislation and the Aarhus Convention.


Having examined the record and the arguments in the application for review, the Chamber cannot find grounds for initiating review proceedings.


In accordance with art. 27 CCP RK, decisions and actions (omissions) of state bodies may be challenged in court within the time-frame laid down, subject to fulfilment of the set of conditions listed in art. 279 CCP, and this provision is not subject to broad interpretation.


It has been established that the claims of the applicant are not consistent with this list, being concerned with the implementation of international agreements, in particular the failure by the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law of the Republic of Kazakhstan No. 92-P of 23 October 2000).


The statements of claim challenging decisions and actions (omissions) of state bodies, organizations and persons referred to in art. 278.1 CCP must be formulated in accordance with the requirements of arts. 150 and 151 CCP.


In this respect, the court correctly concluded that the statement of claim should be returned, since the statement filed by the Ecological Society did not conform in either form or content with these requirements of procedural law. Thus, the essence of the violation or threat of violation of rights, freedoms and lawful interests of subjects was not specifically reflected in the statement and therefore in refusing to admit the statement of claim, the Court correctly based its decision on the fact that only violated rights and interests are judicially protected.


In these circumstances, the resolutions of the court of first instance and the appellate court were lawful and sound and there are no grounds for review.


On the basis of the above and guided by art. 393.2.1 and art. 394 CCP RK, the Chamber

HAS RESOLVED:


To refuse to initiate review proceedings to re-examine the determination of the Special Interdistrict Commercial Court of the City of Astana of 14 January 2006 and the resolution of the Civil Chamber of the Court of the City of Astana of 28 February 2006.


To send a copy of this resolution to ES Green Salvation.

 
Judges of the Review Chamber:

K. G. Baimenova








A. F. Boretskaya








S. S. Tasybaeva

Attachment No. 8

CIVIL CHAMBER

OF THE SUPREME COURT

OF THE REPUBLIC OF KAZAKHSTAN

Claimant: Ecological Society Green Salvation,

Almaty, ul. Shagabutdinova 58, kv. 28

Defendants: Government of the Republic of Kazakhstan, Prime Minister of the Republic of Kazakhstan, Ministry of Foreign Affairs RK, Prosecutor General RK, Ministry of Justice RK, Ministry of Environmental Protection RK

APPLICATION FOR JUDICIAL REVIEW

(of the determination of the Special Interdistrict Commercial Court of the City of Astana, the resolution of the Appeals Chamber of the Court of the City of Astana, and the resolution of the Review Chamber of the Court of the City of Astana refusing to initiate review proceedings)


On 14 January 2006, Judge of the Special Interdistrict Commercial Court of the City of Astana N. Zh. Mukhametkaliev delivered a determination refusing to admit the statement of claim by the Ecological Society Green Salvation (Almaty) against the Government of the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and the Prosecutor General of the Republic of Kazakhstan for omissions leading to violation of the rights, freedoms and legally protected interests of citizens. The reason for its refusal was that the “claims” did not conform to the list in art. 279 CCP RK which establishes the grounds on which citizens and legal persons may bring actions. On 28 February 2006, the Civil Chamber of the Court of the City of Astana delivered a resolution dismissing the private appeal and upholding the determination of the lower court. On 2 May 2006, the Review Chamber of the Court of the City of Astana delivered a resolution refusing to initiate review proceedings.


In refusing to hear the appeal the judges used arguments unsupported by the provisions of the law. In the view of the judges, the appeal could not be considered under the civil justice procedure since “the essence of the violation or threat of violation of rights, freedoms and lawful interests of subjects is not specifically reflected in the statement of claim” and, moreover, the form and content of the statement did not meet the requirements of the law (in these cases not a statement but a statement  “of claim” must be filed).


The judges deliberately restricted the access to justice of a voluntary association set up to protect the interests of citizens injured as a result of the omissions of the Government and the other defendants. The judges cannot have been unaware of this, but their procedural documents revealed the dependence of the court on the official apparatus, which is a gross violation of the Law of the Republic of Kazakhstan “On the Status of Judges in the Republic of Kazakhstan”. I consider that the determination delivered by the judge and the resolutions of the courts are inconsistent with the law.


Firstly, according to art. 279.2, omissions on the part of state  bodies and officials that hinders citizens from exercising their rights and freedoms is grounds for bringing a legal action. The statement of claim of the ES Green Salvation contains claims concerning the recognition of the omissions of the above-mentioned defendants precisely because their failure to fulfil their official obligations to comply with the laws and regulations of the Republic of Kazakhstan and an international agreement entailed a violation of the civil rights and freedoms of citizens, as reflected in the statement of claim. According to art. 3 CCP RK, international agreements ratified by the Republic of Kazakhstan take precedence over national legislation and must be applied by all state bodies and officials. The Aarhus Convention was signed by the parties precisely to protect the rights and lawful interests of the citizens of the signatory states, including the Republic of Kazakhstan.


Secondly, art. 281 CCP RK requires that a STATEMENT rather than a statement OF CLAIM be filed with the court in order to challenge the actions (omissions) of organs of state government. Thus, the assertion by the judges that the statement must be formulated in the form of a statement of claim in accordance with arts. 150 and 151 CCP RK has no basis in law.


The essence of the claim consists in the following. On 18 March 1997, the Republic of Kazakhstan adopted the Law “On Environmental Impact Assessment”, according to art. 15.2 of which the Ministry of Environmental Protection of the Republic of Kazakhstan is required to develop Procedures for Taking Public Opinion into Account. Taking public opinion into account is one of the mandatory conditions of state environmental impact assessment. Violations of the rights of citizens to obtain environmental information and violations of their rights to participate in environmental decision-making entail a violation of the rights of citizens to an adequate living environment enshrined in the national legislation and the Aarhus Convention.


In 2000, Kazakhstan ratified an international treaty (the Aarhus Convention), under which the Republic of Kazakhstan assumed obligations to implement all its provisions and, in particular, to respect the rights of citizens of the Republic of Kazakhstan to obtain information and participate in decision-making in environmental matters. The Ministry of Environmental Protection was obliged to implement the treaty, while the other defendants mentioned above, the Ministry of Foreign Affairs, the Prosecutor General’s Office, etc., had to supervise the implementation of the laws of the Republic of Kazakhstan and international treaties ratified by Kazakhstan. The omissions of the state bodies and officials led, in particular, in Almaty to the construction or reconstruction of various kinds of installations in violation of the laws of the Republic of Kazakhstan, the building standards and regulations, etc., which resulted in a serious deterioration in the environmental situation of the citizens of Almaty as a whole.


The judges consider that our claims concerning the development by the Government of Procedures for Taking Public Opinion into Account do not concern the rights, freedoms and protected interests of citizens. However, in our opinion, which is based not on conjecture but on law, the lack of a procedure for public participation in decision-making is nothing other than a violation of the rights and lawful interests of citizens (the public). In the view of the judges, the fact that the Government has failed to comply with the rules of national and international law is not an omission. In Constitutional Law of the Republic of Kazakhstan No. 2688 of 18 December 1995 “On the Government of the Republic of Kazakhstan”, Chapter II. Competence, acts, accountability and responsibility of the Government of the Republic, art. 9. Competence of the Government of the Republic, it is stated that “the Government develops and implements measures to ensure the rational utilization and protection of natural resources and the environment” (paragraph 12) and “… develops and implements measures to protect and defend the rights and freedoms of citizens” (paragraph 13).

Judge Mukhametkaliev and, moreover, the chamber judges also disregarded another serious violation of the procedure for making a determination not to admit a claim, provided for in art. 153.2 CCP RK. If the court considers that a statement of claim cannot be examined because it is “not subject to consideration and disposition under the civil justice procedure”, then the judge should have indicated in which court redress should be sought. This breach of the procedural rules alone entails the annulment of the determination of the court. Moreover, in the determination the judge states that our statement “of claim” has been dismissed whereas we filed our suit with a statement. This indicates that the judge did not even begin to familiarize himself with the statement, going no further than to acquaint himself with the list of defendants.


In view of the above, in accordance with art. 398.2 CCP RK:


I REQUEST THE CHAMBER OF THE SUPREME COURT:


To annul the determination of the Special Interdistrict Commercial Court of the City of Astana and the resolutions of the Civil Appeals and Review Chambers of the Court of the City of Astana and refer the case to the Review Chamber of the Court of the City of Astana for examination of the statement on the merits.

Attachments:
originals of the resolutions



copy of the determination by Judge Mukhametkaliev

S. G. Kuratov,

Chairman,

ES Green Salvation

17 May 2006

Attachment No. 9

RESOLUTION No. G-1868-06

Refusal to initiate review proceedings


The Review Chamber of the Supreme Court of the Republic of Kazakhstan, composed of Judges S. I. Raimbaev, G. B. Ak-kuova and N. T. Sukhanova, having previously, at a court session held on 5 June 2006 in the City of Astana, examined the application for review filed by the Ecological Society Green Salvation and the Voluntary Association “Biosphere” Ecological Club against the Government of the Republic of Kazakhstan, the Prime Minister of the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakhstan, the Ministry of Environmental Protection  of the Republic of Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan and Prosecutor General of the Republic of Kazakhstan claiming the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention (ratified by Law No. 92-P of 23 October 2000) and the recognition of their omissions as unlawful, and calling for these state bodies and officials to be required to comply with the legislation and international obligations in the area of environmental protection,

HAS ESTABLISHED that:


In its determination of 14 January 2006 the Special Interdistrict Commercial Court of the City of Astana upheld the resolution of the Civil Chamber of the Court of the City of Astana of 28 February 2006 and refused to admit the statement of claim.


In its resolution of 2 May 2006 the Review Chamber of the Court of the City of Astana refused to initiate review proceedings to re-examine the above-mentioned decisions.


In its application for review the claimant requested the annulment of the judicial decisions and submitted the case to the court for consideration on the merits, indicating that the application was based on the violation of the rights of citizens to an adequate living environment enshrined in the national legislation and the Aarhus Convention.


Having studied the arguments in the application and the documents submitted, the Review Chamber can find no basis for initiating review proceedings for the following reasons:


In accordance with art. 387 CCP, under the review procedure judicial decisions that have entered into legal effect may be re-examined on the grounds of a material violation of the rules of substantive or procedural law. Such violations are not permitted by the courts.


The lower courts correctly concluded that the statement should be returned since the statement filed by the Ecological Society did not conform in form and content with civil procedural law. The statement did not specifically reflect the essence of the violation or threat of violation of the rights, freedoms and lawful interests of subjects and, accordingly, the court, in refusing to admit the statement of claim, correctly took the view that only violated rights and interests are subject to judicial protection.


Moreover, under the Chapter 27 CCP procedure, the decisions and actions (omissions) of state bodies may be challenged in court within the prescribed time-frame only upon fulfilment of the conditions listed in art. 279 CCP, which is not subject to broad interpretation. The claims of the claimant are not consistent with this list since they are concerned with the implementation of international treaties, in particular, the failure of the Government of the Republic of Kazakhstan and central state organs to implement the provisions of the Aarhus Convention.


Thus, the determination of the court was delivered in accordance with the requirements of the law and there are no grounds for annulling it.


Guided by art. 394.1(2) CCP, the Review Chamber

HAS RESOLVED:


To refuse to initiate review proceedings to re-examine the determination of the Special Interdistrict Commercial Court of the City of Astana of 14 January 2006 and the resolution of the Civil Chamber of the Court of the City of Astana of 28 February 2006.


Judges of the Review Chamber:


S. I. Raimbaev









G. B. Ak-kuova









N. T. Sukhanova

Attachment No. 10

Ref. No. 003

21 January 2005
MINISTRY OF ENVIRONMENTAL PROTECTION

OF THE REPUBLIC OF KAZAKHSTAN

COPY:

GOVERNMENT OF THE REPUBLIC 

OF KAZAKHSTAN

COPY:

PROSECUTOR GENERAL OF THE REPUBLIC OF KAZAKHSTAN


During the hearing of the civil action brought by the Ecological Society Green Salvation against the Almaty Municipal Territorial Administration (AGTU) and other defendants concerning the invalidation of the environmental impact assessment of the project for the construction of a 110-kV overhead power line through the Mountain Giant district and MVD settlement of the city of Almaty, the chairman of the AGTUOOS stated (quote): “In accordance with art. 15 of the Law of the Republic of Kazakhstan ‘On Environmental Impact Assessment’, the public opinion results were not submitted because there was no by-law in the form of “Procedures …” approved by the Environmental Protection Committee, and in accordance with the ‘Instructions for the Conduct of State Environmental Impact Assessments …’ in the draft stage these materials are not required”.


In fact, art. 15 of the Law, which entered into force in 1997, states that in the documentation supplied by the client for environmental impact assessment the client MUST include the results of taking public opinion into account in accordance with the procedure established by the Central Executive Organ of the Republic of Kazakhstan for environmental matters.


According to the defendant, the Central Executive Organ (Ministry of Environmental Protection) has not yet developed such Procedures, and therefore it is reasonable to ask whether it is lawful for the Ministry and its Departments to approve various kinds of environmental impact assessments in Kazakhstan without Procedures for taking public opinion into account.


In this connection, we request the Ministry to inform us whether, in breach of the requirements of the Law, the Ministry has, in fact, not yet developed such an important document as Procedures for taking public opinion into account and, if so, why they have not been developed.


Under art.3, paragraph 1, of the Aarhus Convention, ratified by Kazakhstan in 2000, “Each Party shall take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the information, public participation and access-to-justice provisions in this Convention, as well as proper enforcement measures, to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention”. Accordingly, we request to be informed of the actions taken by the MEP to develop the legislation needed to comply with the provisions of the Convention.


Copies to the Government of the Republic of Kazakhstan and the Prosecutor General for information and appropriate response.

S. Kuratov,

Chairman,

Ecological Society Green Salvation

Attachment No. 11

OFFICE OF THE PROSECUTOR GENERAL

OF THE REPUBLIC OF KAZAKHSTAN

18 February 2005

No. 7-4803.10-04

To: 
S. Kuratov,

Chairman of the

Ecological Society

Green Salvation


The Office of the Prosecutor General has considered your communication concerning the existence in the Republic of Kazakhstan of regulations governing the procedures for making available the results of taking public opinion into account.


We wish to inform you that, by Order of the Minister of Environmental Protection of the Republic of Kazakhstan No. 68-p of 28 February 2004, the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation”, which in fact fully regulate the procedure for taking public opinion into account, were approved and registered with the Ministry of Justice of the Republic of Kazakhstan under No. 2779 on 31 March 2004.


The main requirements for public participation are also established in the United Nations Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention of 25 June 1998).


Moreover, in 2004, with the assistance of the OSCE, the Ministry developed “Guidelines on Handling Public Requests for Environmental Information” for the purpose of acquainting civil servants with the requirements of the Aarhus Convention in relation to those issues and problem situations which arise in dealing with requests for information received from the public. The Guidelines can also be used by citizens and the managers and employees of voluntary associations in preparing and submitting requests for environmental information.


In view of the above, we consider that there is no reason to develop additional regulations governing the procedures for taking public opinion into account.

A. Kravchenko,

Head of Department
Attachment No. 12

Ministry of Environmental Protection

of the Republic of Kazakhstan

16 February 2005

No. 3-1-2-9/882

To: S. G. Kuratov,

Chairman,

Ecological Society

Green Salvation

Re. No 003 of 21 January 2005


In reply to your inquiry concerning the existence of regulations establishing procedures and rules for making available the results of taking public opinion into account, we would inform you as follows.


By Order of the Minister of Environmental Protection of the Republic of Kazakhstan No. 68-p of 28 February 2004, the “Instructions for Conducting Environmental Impact Assessments of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation” were approved and registered with the Ministry of Justice of the Republic of Kazakhstan under No. 2779 on 31 March 2004. These Instructions contain a section on “Public participation in the procedure for developing environmental impact assessments”. In accordance with the Instructions, the taking of public opinion into account is ensured by public participation in the preparation and discussion of EIA materials and is organized by the client for the planned economic or other activity.


Section 6 of the Instructions, entitled “Public participation in the EIA development procedure”, establishes a scheme for taking public opinion into account, procedures for informing the public and other participants about the EIA and taking public opinion into account in the documentation developed, and conditions and time-frames for holding public hearings and decision-making with respect to public participation.


On the basis of the results of the project “Assistance for Kazakhstan with the Implementation of the Convention”, guidelines for public authorities on “Public participation in environmental decision-making” have been developed. These guidelines explain the concept of public participation, present measures for organizing the public participation process, and examine ways and means of informing the public, obtaining its response and organizing public participation in decision-making.


The guidelines on the practical application of the EIA Convention also cover matters relating to public participation. In connection with the transborder situation in the Caspian Sea region, the EIA guidelines deal with questions relating to the consultation of the public for the country of origin, for the countries concerned and for the project developers.


The main requirements for public participation are established in the United Nations Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention of 25 June 1998).


Moreover, in 2004, with the assistance of the OSCE, the Ministry developed “Guidelines on Handling Public Requests for Environmental Information” for the purpose of acquainting civil servants with the requirements of the Aarhus Convention in relation to those issues and problem situations which arise in dealing with requests for information received from the public. The Guidelines can also be used by citizens and the managers and employees of voluntary associations in preparing and submitting requests for environmental information.


Thus, in the Republic of Kazakhstan there are legally established procedures for taking public opinion into account.

Zh. Bekzhanov,

Deputy Minister

Attachment No. 13

Excerpts from laws cited in the communication

CONSTITUTION OF THE REPUBLIC OF KAZAKHSTAN  (30 August 1995)
Article 4

1. The provisions of the Constitution, the laws corresponding to it, other regulatory legal acts, and international treaty and other commitments of the Republic, as well as regulatory resolutions of the Constitutional Council and the Supreme Court of the Republic, shall be the functioning law in the Republic of Kazakhstan.


…

3. International treaties ratified by the Republic shall have priority over its laws and be directly implemented, except in cases when the application of an international treaty shall require the promulgation of a law.

Article 76

1. Judicial power shall be exercised on behalf of the Republic of Kazakhstan and shall be intended to protect the rights, freedoms, and legal interests of the citizens and organizations for ensuring the observance of the Constitution, laws, other regulatory legal acts, and shall ensure international treaties of the Republic.

2. Judicial power shall be extended to all cases and disputes arising on the basis of this Constitution, laws, other regulatory legal acts, international treaties of the Republic.

LAW ON ENVIRONMENTAL IMPACT ASSESSMENT (No. 85-1 of 18 March 1997)


Article 15. Requirements applicable to documentation submitted for state environmental impact assessment


1. Among the documentation submitted for state environmental impact assessment the client must include;

(1) a comprehensive ecological-social and economic assessment of the effect of the planned activity on the state of the environment and public health over the entire period during which the activity is carried on and a statement concerning the environmental consequences of that activity;


(2) documents confirming the approval of the planned activity  by the central and local executive organs and the results of taking public opinion into account under the procedure established by the central executive organ of the Republic of Kazakhstan in the area of environmental protection.


Article 36.  Obligations of clients with respect to documentation subject to environmental assessment


Clients must:


(1) ensure  the high-quality preparation and presentation of the materials needed for environmental assessment;


(2) provide the subjects of environmental assessment with the necessary materials and consultations, information, calculations, and additional explanations with respect to the assessed objects;


(3) take decisions with respect to the subsequent realization of the object of the assessment with account for public opinion.

CODE OF CIVIL PROCEDURE OF THE REPUBLIC OF KAZAKHSTAN (1999)


Article 2. Legislation on civil proceedings of the Republic of Kazakhstan


1. The procedure governing civil proceedings on the territory of the Republic of Kazakhstan is determined by the constitutional laws and by the Code of Civil Procedure of the Republic of Kazakhstan, which is based on the Constitution of the Republic of Kazakhstan and the generally accepted principles and rules of international law. The provisions of other laws regulating the procedure governing civil proceedings are subject to inclusion in this Code.


2. International treaty and other obligations of the Republic of Kazakhstan and, moreover, the normative resolutions of the Constitutional Council and the Supreme Court of the Republic of Kazakhstan are an integral part of civil procedural law.


Chapter 14. Filing of a suit


Article 150. Form and content of the statement of claim


1. Statements of claim shall be filed in writing.


2. The statement must indicate:


(1) the name of the court in which the statement is filed;


(2) the name of the claimant, his place of residence, information on the registration of the place of residence or, if the claimant is an organization, its place of business, the taxpayer registration number and bank details, and the name and address of the representative, if the statement is filed by a representative;


(3) the surname, first name and patronymic (if indicated in the identification document) of the defendant, his place of residence or business and, if known to the claimant, information concerning the registration of his place of residence, his place of employment and taxpayer registration number (if indicated in the application for a court order) or if the defendant is a legal person its name, actual place of business or, if known to the claimant, information from the single state register, taxpayer registration number and bank details;


(4) the essence of the violation or threat of violation of the rights, freedoms and lawful interests of the claimant and his claims;


(5) the facts on which the claimant bases his claims and proof of those facts;


(6) the amount claimed, if the claims can be evaluated;


(8) a list of the documents attached to the statement;


3. The statement may also include other information relevant to the settlement of the dispute and may set out the pleas of the claimant.


4. A statement filed by the public prosecutor in the state or public interest must explain the nature of the state or public interest, identify the right that has been violated and cite the law or regulation. If the public prosecutor is acting in the interests of a citizen, the statement of claim must explain why the suit cannot be filed by the citizen himself; the statement must be accompanied by a document confirming that the citizen has consented to an action being brought, except in those cases in which the statement is filed in the interests of a person suffering from incapacity.


5. The statement must be signed by the claimant or his representative provided he has been duly authorized to sign and file a statement of claim.


Article 151. Documents attached to the statement of claim


The following must be attached to the statement of claim:


(1) copies of the statement of claim equal in number to the number of defendants and third parties;


(2) a document confirming that stamp duty has been paid;


(3) a power of attorney or other document attesting to the authorization of the representative;


(4) documents confirming the facts on which the claimant bases his claims, and copies of these documents for defendants and third parties if they do not possess them;


(6) text of the regulation in the event of its being challenged;


(7) petitions by the claimant concerning the postponement, payment by instalments or exemption from payment of court costs, security for the claim, calls for evidence, etc., if not set out in the statement of claim.


Article 152. Admission of the statement of claim


1. Within five days of receipt of the statement of claim, the judge must decide whether it is admissible.


2. If the statement of claim is found to be admissible, the judge will issue a determination concerning the initiation of proceedings.


Article 153. Refusal to admit a statement of claim


1. The judge shall refuse to admit a statement of claim if:


(1) the statement is not subject to consideration and disposition under the civil justice procedure;


(2) if there is a valid judicial decision or determination, delivered in a dispute between the same parties, on the same subject and on the same grounds, to terminate proceedings in connection with the abandonment of the suit by the claimant or the approval of an amicable settlement.


2. In the event of a refusal to admit a statement, the judge shall issue a reasoned determination indicating the body from which the claimant should seek redress if the case is not subject to consideration and disposition under the civil justice procedure.


3. The determination refusing to admit a statement must be issued within five days of the statement being filed and served on or forwarded to the person filing the statement, together with all the accompanying documents.

4. A refusal to admit a statement shall prevent the person filing the statement from bringing a second action against the same defendant, on the same subject and on the same grounds.

5. A private appeal or protest may be lodged against a determination by the judge to refuse to admit a statement.

Chapter 27. Proceedings to challenge decisions and actions (omissions) of state bodies, local authorities, voluntary associations, organizations, officials and public servants

Article 278. Filing of statement

1. A citizen or legal person has the right to challenge a decision, action (or omission) of a state body, local authority, voluntary association, organization, official or public servant directly in court. A previous appeal to a superior body or organization or to a higher-ranking official shall not be a mandatory condition for filing a statement with the court and its admission by the court for consideration and disposition on the merits.

2. The statement shall be filed with the court in accordance with the rules of jurisdiction laid down in Chapter 3 of this Code. Statements referred for consideration to the jurisdiction of the district courts may be filed with the courts of the place of residence of the citizen or with the local court of the state body, local authority, voluntary association, organization, official or public servant whose actions are being challenged.

CONSTITUTIONAL LAW ON THE GOVERNMENT OF THE REPUBLIC OF KAZAKHSTAN (No. 2688 of 18 December 1995)

Article 9. Competence of the Government of the Republic of Kazakhstan

The Government of the Republic:

(1) develops the main lines of state social and economic policy and strategic and tactical measures for its implementation;

(2) develops state programmes;

…

(5) develops and implements measures to strengthen the financial system of the Republic; ensures state supervision of compliance with the law on the formation and use of state foreign-exchange, financial and material resources;

(6) implements structural and investment policy;

…

(12) develops and implements measures to ensure the rational utilization and protection of natural resources and the natural environment;

(13) ensures the implementation of law reform; develops and implements measures to protect and defend the rights and freedoms of citizens and ensure legality and law and order, the security of the Republic and its capacity to defend itself, and the territorial integrity and protection of the state boundaries of the Republic.

Resolution of the Government of the Republic of Kazakhstan No. 156 of 23 February 1999 on the Rules of Procedure of the Government of the Republic of Kazakhstan

40-3. Within one month of the entry into force (enforcement) of the legislative act, the State organ-developer of the draft (or by virtue of its authority) shall submit to the Government a duly agreed draft resolution providing for the designation of the State organ or organs as the executive entity or entities responsible for developing the draft normative legal acts whose adoption is contingent upon the legislative act in question, with the establishment of time-frames for implementation and instructions for bringing the existing legislation into conformity therewith. 

Instructions for Conducting Environmental Impact Assessments (EIA) of Planned Economic or Other Activities during the Development of Pre-Plan, Pre-Project and Project Documentation (approved by Order of the Minister of the Environment No. 68-II of 28 February 2004)

37. In developing EIA materials for pre-plan, pre-project and project documentation justifying an economic or other activity, public opinion shall be taken into account, including the holding of public hearings.

The taking of public opinion into account shall be ensured by public participation in the preparation and discussion of the EIA materials and shall be organized by the client for the planned economic or other activity under the procedure established by the environmental legislation of the Republic of Kazakhstan in force.

LAW ON INTERNATIONAL TREATIES OF THE REPUBLIC OF KAZAKHSTAN (No. 54-III ZRK of 30 May 2005)

Article 20. Ensuring implementation of the international treaties of the Republic of Kazakhstan

1. Every valid international treaty of the Republic of Kazakhstan shall be subject to mandatory and conscientious implementation by the Republic of Kazakhstan.

2. In the event of a conflict between the international treaties of the Republic of Kazakhstan and the laws of the Republic of Kazakhstan the international treaties of the Republic of Kazakhstan shall be subject to amendment, suspension or termination.

3. The President of the Republic of Kazakhstan and the Government of the Republic of Kazakhstan shall take measures to ensure the implementation of the international treaties of the Republic of Kazakhstan.

4. Within the limits of their competence, the central state organs of the Republic of Kazakhstan shall ensure the fulfilment of the obligations assumed under the international treaties of the Republic of Kazakhstan, and oversee the exercise of the rights of the Republic of Kazakhstan under such international treaties and the fulfilment of their obligations by the other parties to the international treaties.

5. The Ministry of Foreign Affairs of the Republic of Kazakhstan shall exercise general supervision and control over the implementation of the international treaties of the Republic of Kazakhstan. 
* Translator’s note:  “Normative legal act” is abbreviated to “regulations” where regulations are specifically intended, for example, in relation to the Aarhus Convention, and elsewhere rendered as “laws and regulations”.





